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Untried 
lawyers 
score key 
positions 


EXCLUSIVE 


KYLAR LOUSSIKIAN 
JILL ROWBOTHAM 


At least two untried and under- 
qualified junior lawyers were 
given high-paid, senior positions 
at the Federal Court ahead of 
better qualified candidates. 

One employee was promoted 
to the position of national regis- 
trar in December 2016 despite 
not having been admitted as a 
practitioner in any state. 

A confidential Australian 
Public Service Commission in- 
vestigation into the matter later 
found that the woman “did not 
hold an essential qualification 
for the position and no reason- 
able efforts were made through- 
out the selection process to 
determine whether she was eli- 
gible to be admitted to practice”. 

In a second instance, a legal 
case manager was offered a pos- 
ition as national registrar in Sep- 
tember 2018 -— over other 
experienced solicitors — months 
before he completed his College 
of Law legal training course. 

Documents obtained by The 
Australian show the court’s then 
chief executive, Warwick Soden, 
was so alarmed by the appoint- 
ment that he wrote to the then 
principal judicial registrar, Sia 
Lagos, to ask: “Should we not 
think about a limited delegation 
for the time being as I assume 
you would not be suggesting (he) 
preside in court in the near 
future?” 

The selection report obtained 
by The Australian said: “(His) 
referees both spoke of the quality 
of work that (he) produces; and 
how heis always positive and isa 
delight to work for.” “(He) was 


one of the lead applicants.” 

Andrea Jarratt, the director of 
national operations, wrote in an 
email sent in November that the 
man, who had only graduated 
university the previous year, 
would “not be undertaking ... 
delegated judicial work until he 
is admitted to practice”. He was 
admitted in February 2019. 

The Australian has chosen 
not to publish the names of the 
two employees. Both still work at 
the Federal Court. 

Descriptions for the national 
registrar positions read: “This 
position may require the occu- 
pant to perform statutory legal 
functions, as necessary. There- 
fore, legal qualifications and 
admission as a practitioner of the 
High Court and/or the Supreme 
Court of a State or Territory of 
Australia is essential. “To under- 
take this role, the successful can- 
didate must have... litigation and 
case management experience in 
superior courts of Australia.” 

The Federal Court’s regis- 
trars — some of whom are paid 
more than $140,000 a year — 
have the power to make orders 
about discovery, inspection and 
production of documents, and 
make orders about costs. 
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Untried junior lawyers score key Federal Court positions 


Continued from Page 1 


They can also exercise various 
powers delegated by judges to 
make decisions under the Bank- 
ruptcy Act, the Corporations Act 
and the Native Title Act. 

The Australian has obtained 
applications for the national regis- 
trar positions including one lawyer 
who had been a litigator since 1994 
specialising in Federal Court mat- 
ters. She had previously been a 
deputy district registrar with the 
court, lectured at the University of 
NSW and had published several 
books about Federal Court liti- 
gation. The appointment caused 
some disquiet within the court. 

One email from then deputy 
principal registrar John Mathie- 
son, sent on February 13, reads: 
“There is no mention in (his) CV 
that he has been admitted in the 
Supreme Court as a legal prac- 
titioner. You will remember from 
our earlier general discussions 
about appointments that ad- 
mission was a mandatory require- 
ment for appointment.” 

Ms Jarratt responded: “(he) was 


admitted last Friday.” Mr Soden, 
the following day, wrote to Ms 
Lagos: “While I have no difficulty 
with the proposed appointment of 
registrar, I do question the appar- 
ent assumption (as usually occurs) 
for the automated delegation of all 
powers of the court that could be 
delegated to a registrar when the 
person was so recently admitted.” 

“David (Pringle) has assured 
me that he is a highly capable reg- 
istrar and will have no difficulty 
dealing with the straightforward 
categories of registrar work,” Ms 
Lagos wrote on February 20. 

“You will note from (his) CV 
that he also comes with consider- 
able initial training in mediation, 
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and we have no doubt that once 
accredited, he will skilfully con- 
duct less complex mediation as 
needed.” 

The Australian is not suggest- 
ing either employee has been un- 
able to perform in their roles, only 
that the appointment process 
caused concerns within the court. 

The appointments of the two 
employees were also the subject of 
an APSC investigation by acting 
assistant commissioner Kate Mc- 
Mullan. In late December 2020, 
Ms McMullan wrote to Ms Lagos 
toinform her she had found the re- 
cruitment process that led to the 
court promoting the woman had 
breached the Public Service Act 
because “all eligible members of 
the community were not given a 
reasonable opportunity to apply to 
perform the relevant duties”. 

“(This is) because ... if ad- 
mission as a legal practitioner was 
not essential for performance of 
the role, listing it as an essential 
requirement in the advertisement 
may have precluded other mem- 
bers of the community with the 
same qualifications as (the 


woman) from applying for the pos- 
ition. Admission as a legal prac- 
titioner is listed as essential for 
performance of the role., but does 
not appear to have been consid- 
ered as part of the selection pro- 
cess,” Ms McMullen wrote. 

“(She) ... was selected over a 
field of candidates all of whom did 
have this work-related quality.” 

There was no breach in the case 
of the man, she wrote, because 
there was “a clear pathway to eligi- 
bility within a reasonable time 
after the recruitment process” and 
“it was reasonable to expect other 
members ... who had an antici- 


pated date for admission to legal 
practice in the very near future 
would have felt it was open to 
them to apply for the position. 

“While I did not make any ad- 
verse findings concerning the en- 
gagement of (the man), as a matter 
of best practice it may have been 
advisable for the selection panel to 
more explicitly record the reason 
for shortlisting, interviewing and 
selecting such a candidate.” 

The Federal Court declined to 
comment. 
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PROMOTION PROBLEMS 


REGISTRAR I 


When looking at J's 
qualifications I note that he 


was admitted as a lawyer of the 
Supreme Court of NSW on 8 
February 2019. 
While I have no difficulty with 
the proposed appointment of 
Registrar, I do question the 
apparent assumption (as usually 
occurs) for the automatic 
delegation of all powers of the 
Court that could be delegated 
to a Registrar when the person 
was so recently admitted. Should 
we not think about a limited 
delegation for the time being 
as I assume you would not be 
suggesting that [J preside in 
Court in the near future? 

OOVOV OOOO CO ORE ee COON 


Federal Court chief executive 
Warwick Soden email to Federal 
Court principal judicial registrar 
Sia Lagos on February 14, 2019 


The intention is, for National Registrars such 
as JJ, to undertake limited work only once 
trained and accredited ... Of course, through 
their training, national registrars will be closely 
supervised and in the case of that 
supervisor will be undertaken by David Pringle. 


AM A nen Ne A cre ce a cc | 


As ‘oN skills and capabilities, David 
has assured me that he is a highly capable 
registrar and will have no difficulty dealing 
with the straightforward categories of 
registrar work. 


NN ON cr NN Ne ce, ON e_ 


Lagos’s email to Soden on February 20, 2019 


Dear Sia 
Thanks for going to the time to make me 
feel comfortable about the controls that will 
be applied to the delegation of lower level 
work initially. I will not make the formal 
appointments on that assumption. 
— 


Ne OO ee 


Soden’s email to Lagos on February 20, 2019 


MAADAA! 
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REGISTRAR 2 


Following my review of the evidence 
provided by you up to 27 October 
2020, I was satisfied that the 
allegations of disclosable conduct 
concerning each of the recruitment 
processes was not substantiated, 
except in relation to the promotion of 
HE to a National Registrar position. 


POST OV OW OO COV a OV OW CO COV Oe 


On the basis of the relevant evidence 
I have considered, I have found 
on the balance of probabilities that 
did not hold an essential 
qualification for the position and that 
no reasonable efforts were made 
throughout the selection process to 
determine whether she was eligible to 
be admitted to practice. 

POV Oe CW CS COV a OU OU COCO CU 
Extracts from Australian Public 
Service Commission assistant 
commissioner Kate McMullan to 
now Federal Court chief executive 
Sia Lagos on December 23, 2020 


